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What is a SLAPP Suit???

Strategic Lawsuits Against Public Participation

 . . . aka Intimidation Lawsuits

 . . . aka Payback Lawsuits

and now. . . .

 “D A R V O”     

(Deny Attach Reverse Victim & Offender)



What is the Purpose 
of an Anti-SLAPP Law?

To expeditiously terminate unfounded 
civil claims that threaten constitutional 
rights:
 Freedom of speech;
 Freedom of assembly;
 Right to petition government for 

redress of grievances; and 
Freedom of the press.



Typical SLAPP Targets

Opponents of real estate developments

Environmental activists

Opponents of proposed facilities

Whistle-blowers

 . . . and more recently, CRIME VICTIMS



Typical SLAPP Claims
 Defamation (libel, slander)
 Intentional infliction of emotional 

distress
 Business torts (interference with 

contract, restraint of trade)
 Malicious prosecution
 Civil rights violations
 Conspiracy to commit one of above
 and even. . . Wrongful Death (?!)



Typical SLAPP Claims - Defamation

 Libel (written) and slander (spoken):
 Making of a statement that would subject 

the plaintiff to hatred, contempt or ridicule 
or tend to diminish the esteem in which he 
is held

 Publication of the statement to others
 Resulting harm (unless defamatory per se)

 Affirmative defenses:  truth, consent, 
privilege

 Privilege includes (but is not limited to) 
statements in judicial and legislative 
proceedings.



Typical SLAPP Claims –
Malicious Prosecution

 Initiating of criminal proceedings; 
 By or at insistence of defendant;
 Termination of the proceedings in 

plaintiff’s favor;
 Malice in instituting the proceedings;
 Lack of probable cause; and
 Injury or damage because of the 

prosecution.
(Civil version is “Wrongful Initiation of 
Civil Proceedings.”)



Which States Protect 
Against SLAPP Suits?

31 states, the District of Columbia, & 
Guam have some form of anti-SLAPP law.

A federal anti-SLAPP law was introduced 
in 2009, but not passed.

Several Canadian provinces have anti-
SLAPP laws.

In 2020, Uniform Law Commission 
published a model anti-SLAPP law for 
states to follow.



What Does an Anti-SLAPP 
Law Look Like?

ORS 31.150 – Special Motion to Strike:

(2) A special motion to strike may be made under this section against any claim in 
a civil action that arises out of:

(a) Any oral statement made, or written statement or other document 
submitted, in a legislative, executive or judicial proceeding or other 
proceeding authorized by law;

(b) Any oral statement made, or written statement or other document 
submitted, in connection with an issue under consideration or review by 
a legislative, executive or judicial body or other proceeding authorized 
by law;

(c) Any oral statement made, or written statement or other document 
presented, in a place open to the public or a public forum in connection 
with an issue of public interest; or

(d) Any other conduct in furtherance of the exercise of the constitutional 
right of petition or the constitutional right of free speech in connection 
with a public issue or an issue of public interest.



What Are the Features
of an Anti-SLAPP Motion?

A cross between a motion to dismiss 
and a motion for summary judgment.

Short timelines (60 days to file, hearing 
within 30 days).

Evidence is in the form of affidavits.
Discovery is stayed until the motion is 

decided, except for good cause shown.
Mandatory attorney fees and costs to 

prevailing defendant.



Who Has the Burden of Proof?
Defendant has initial burden to 

show applicability of anti-SLAPP law.

Burden then shifts to plaintiff to 
establish a probability of prevailing.

Plaintiff must “present[] substantial 
evidence to support a prima facie 
case” to defeat the motion.



What’s a “Prima Facie Case”?

Enough evidence to get to a jury; or

Evidence sufficient to shift the 

burden of producing evidence.

See Schwern v. Plunkett, 845 F.3d 1241 (9th Cir. 2017)



What Happens when an 
Anti-SLAPP Motion is Granted?

Dismissal of the lawsuit without 
prejudice.

Attorney fees and costs awarded 
to prevailing plaintiff.



What Happens When an Anti-SLAPP 
Motion is Denied?

The SLAPP suit proceeds.

The losing defendant is able to immediately 
appeal.

The winning plaintiff is entitled to attorney 
fees and costs ONLY if the court find that 
the anti-SLAPP motion was frivolous or 
intended to cause unnecessary delay 
(basically same standard as ORS 20.105(1)).



Give me an Example 
of a SLAPP Suit. . .

In 2012, Oregon’s very own Beaverton Grace Bible 
Church sued four former church members who had 
blogged and written online reviews of their experiences 
at the church.  

The church sought $500,000 in damages (in addition to 
subjecting them to an Old Testament shunning).

The anti-SLAPP motion was granted, and the plaintiffs 
were ordered to pay the defendants’ attorney fees and 
costs.



SLAPP-ing Crime Victims
STEVEN,

Plaintiff,

v.

MARIA and SNORE-EGONIAN 

NEWSPAPERS, INC.,

Defendants.

Case No.  12-34567

COMPLAINT FOR DEFAMATION
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Vexatious Litigant Remedy

.
Plaintiff Should Be Prohibited From Filing Future Lawsuits Against 
Defendant Without Leave of Court.

Federal: The All Writs Act, 28 U.S.C. § 1651(a), provides district courts with the 
inherent power to enter pre-filing orders against vexatious litigants.  Weissman v. 
Quail Lodge Inc., 179 F.3d 1194, 1197 (9th Cir. 1999).  "Flagrant abuse of the judicial 
process cannot be tolerated because it enables one person to preempt the use of 
judicial time that properly could be used to consider the meritorious claims of other 
litigants."  De Long v. Hennessey, 912 F.2d 1144, 1148 (9th Cir. 1990).

State:  ORS 1.010 (5) (trial court has authority to issue orders to “control, in 
furtherance of justice, the conduct…of all…person in any manner connected with a 
judicial proceeding before it, in every matter appertaining thereto.”).
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Critical Issues
Deadlines:

Many states, including Oregon, require the motion to be 
filed within 60 days of service of the complaint.

Good cause exception for later filing (but don’t count on it).

What Must be Shown by Crime Victims who are Sued:

Activity was protected expression or  petitioning activity; 
and

Petitioning was not a sham, i.e. really for purposes of 
harassment, or objectively baseless.



Miscellaneous Issues
Anti-SLAPP motions  and protective orders:

Compare Thomas v. Quintero, 24 Cal. Rptr. 3d 619, 626 (Cal. 
Ct. App. 2005) (California's anti-SLAPP statute may be 
invoked in civil harassment cases), with Emmerson v. Weilep, 
110 P.3d 214, 216-17 (Wash. Ct. App. 2005) (Washington's may 
not – “[h]arassment is not protected speech”).

Federalism issues:

9th circuit allows discovery before motion to strike is filed 
because federal procedural rules apply.

Anti-SLAPP motions cannot be used to strike federal law 
claims under the Supremacy Clause.
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